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Appendix E  Comment Letters Received on the Draft
Environmental Impact Statement (EIS)

Comment letters received on the Draft EIS are reproduced on the following pages.



















Brendan Cummings, Staff Attorney
 PO Box 493 • Idyllwild, CA • 92549

T: (951) 659-6053 x. 301 • F: (951) 659-2484 •bcummings@biologicaldiversity.org

protecting and restoring natural ecosystems and imperiled species through 
science, education, policy and environmental law

VIA ELECTRONIC MAIL

October 11, 2004

William L. Robinson
Regional Administrator 
Pacific Islands Regional Office
NOAA Fisheries
Fax: (808) 973-2941
E-mail: DEISseabirdsquid@noaa.gov

Susan A Kennedy
Acting NEPA Coordinator
NOAA
Fax: (301) 713-0585
E-mail: nepa.comments@noaa.gov

RE: Draft Environmental Impact Statement for Seabird Interaction Mitigation Methods under
the Fishery Management Plan for the Pelagic Fisheries of the Western Pacific Region and Pelagic
Squid Fishery Management under the Fishery Management Plan for the  Pelagic Fisheries of the
Western Pacific Region and High Seas Fishing Compliance Act.

I am writing on behalf of the Center for Biological Diversity and the Turtle Island Restoration
Network regarding the above captioned Draft Environmental Impact Statement (“DEIS”) by the
National Marine Fisheries Service (“NMFS”).  As the DEIS itself acknowledges, “Two disparate actions
with unrelated objectives affecting two fisheries currently prosecuted under different authorities are
assessed in this document.”  This statement begs the question as to why these two actions are in fact the
subject of a single EIS.  While we generally support an integrated ecosystem approach that looks at the
cumulative effects of separate actions occurring in the same region or affecting the same resources,
NMFS’s approach here does even attempt to do any such thing.  Instead, for whatever reason, two
wholly separate environmental analyses are simply pasted together in a seemingly haphazard manner,
rendering the document as a whole, and both of its separate analysis, difficult to follow and at times
incoherent.  In this instance, the whole is definitely less than the sum of its parts.  Ultimately, this cost
or labor saving action on NMFS’s part runs counter to the intent of the National Environmental Policy
Act (“NEPA”) (42 U.S.C. § 4321 et seq.), that an EIS be readily understandable.  In any event, we here
provide comments on these two separate actions covered by the DEIS.

Seabird Interactions

We are pleased that NMFS is finally carrying out a legally required NEPA analysis of the
impacts of the management of longline fisheries under the Fishery Management Plan for Pelagic
Fisheries of the Western Pacific Region (“FMP”) on seabirds.  However, the primary problem with this
analysis is in its timing.  NEPA’s fundamental purposes are to guarantee that: (1) agencies take a “hard
look” at the environmental consequences of their actions before these actions occur by ensuring that the
agency has, and carefully considers, detailed information concerning significant environmental impacts;
and (2) agencies make the relevant information available to the public so that it may also play a role in
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both the decisionmaking process and the implementation of that decision.  See, e.g. 40 C.F.R. § 1500.1.
In this instance, NMFS has completely reversed this process.  NMFS approved the reopening of the
swordfish fishery under the FMP in April, 2004 but only released the DEIS in August, 2004.  As NMFS
has obviously not yet finalized the DEIS, it cannot in any credible way claim that it has complied with
NEPA before taking action.  As such, NMFS must immediately suspend the swordfish fishery until and
unless it completes a lawful NEPA process on the impacts of the fishery on seabirds.

The DEIS describes the Council’s preferred alternatives but nowhere in the DEIS is there any
clear indication that this is also NMFS’s preferred alternative.  NMFS’s failure to identify a preferred
alternative violates NEPA and the CEQ regulations.  Assuming the Council’s preferred alternative is
also NMFS’s preferred alternative (likely a valid presumption as NMFS seems entirely beholden to the
Council and incapable of independently managing the longline fishery so as to comply with its various
legal mandates), we believe that if NMFS adopts this alternative the agency will violate not only NEPA,
but also the Migratory Bird Treaty Act (“MBTA”)(16 U.S.C. § 706 et seq.).  The preferred alternative
does little if anything to reduce seabird mortality.  In fact, all it seems to do is eliminate the requirement
for using thawed blue-dyed bait.  We believe that NMFS must reject the Council’s preferred alternative
and instead adopt the most effective combination of measures to reduce seabird mortality.  The DEIS
acknowledges that the single most effective measure found for both tuna and swordfish vessels was the
use of side setting.  Side setting at night appears to be even more effective.  Yet the DEIS does not even
include as an alternative the requirement to use side setting at night for all vessels in the fishery.  While,
regulations designed to reduce sea turtle mortality require the swordfish fleet to set only at night, no
such requirement is in place for the tuna fleet.  The failure to even include what NMFS considers the
most effective combination of measures as an alternative renders the DEIS fatally deficient under
NEPA.  Of the alternatives considered in the DEIS, Alternative SB8B, “Use current mitigation measures
plus side-setting in all areas” appears to be the most likely to reduce seabird mortality.  We suggest that
NMFS add the requirement that such fishing only be done at night to this alternative and adopt it via
regulations immediately.

As mentioned above, we believe that the fishery as currently authorized is violating the MBTA.  
Section 2 of the MBTA provides that “it shall be unlawful at any time, by any means or in any manner,”
to, among many other prohibited actions, “pursue, hunt, take, capture, [or] kill” any migratory bird
included in the terms of the treaties.  16 U.S.C. § 703 (emphasis added).  The term “take” is defined as
to “pursue, hunt, shoot, wound, kill, trap, capture, or collect.”  50 C.F.R. § 10.12 (1997).  The Laysan
and black-footed albatross, as well as the various shearwaters and boobies likely killed by the fishery are
included in the list of migratory birds protected by the MBTA.  See 50 C.F.R. § 10.13 (list of protected
migratory birds).  The MBTA imposes strict liability for killing migratory birds, without regard to
whether the harm was intended.  Its scope extends to harm occurring “by any means or in any manner,”
and is not limited to, for example, poaching.  See e.g., U.S. v. Moon Lake Electric Association, 45 F.
Supp. 2d 1070 (1999) and cases cited therein.  Indeed, the federal government itself has successfully
prosecuted under the MBTA’s criminal provisions those who have unintentionally killed migratory
birds.  E.g., U.S. v. Corbin Farm Service, 444 F. Supp. 510, 532-534 (E. D. Cal.), affirmed, 578 F.2d
259 (9th Cir. 1978); U.S. v. FMC Corp., 572 F.2d 902 (2nd Cir. 1978).  The MBTA applies to federal
agencies such as NMFS as well as private persons.  See  Humane Society v. Glickman, No. 98-1510,
1999 U.S. Dist. LEXIS 19759 (D.D.C. July 6, 1999)), affirmed, Humane Society v. Glickman, 217 F.3d
882, 885 (D.C. Cir. 2000)(“There is no exemption in § 703 for farmers, or golf course superintendents,
or ornithologists, or airport officials, or state officers, or federal agencies.”).  Following Glickman, FWS
issued Director’s Order No. 131, confirming that it is FWS’s position that the MBTA applies equally to
federal and non-federal entities, and that “take of migratory birds by Federal agencies is prohibited
unless authorized pursuant to regulations promulgated under the MBTA.” MBTA Section 3 authorizes
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the Secretary of the Interior to “determine when, to what extent, if at all, and by what means, it is
compatible with the terms of the conventions to allow hunting, take, capture, [or] killing . . . of any such
bird.”  16 U.S.C. § 704.  FWS may issue a permit allowing the take of migratory birds if consistent with
the treaties, statute and FWS regulations.  NMFS however has not obtained, much less applied for such
a permit authorizing any take by the longline fishery.

NMFS cannot dispute that the longline fisheries under the Fishery Management Plan for Pelagic
Fisheries of the Western Pacific Region kill birds protected under the MBTA.  We believe that until
such take is permitted, NMFS cannot lawfully allow any fishing that is likely to result in death of such
species.  At a minimum, NMFS must immediately require the use of the best available mitigation
measures, such as side setting at night for all longline fishing under the FMP (swordfish or tuna, Hawaii
or American Samoa-based) so as to minimize the likelihood of the fisheries killing migratory birds.  

In previous comment letters to NMFS and the Pacific and West Pacific Fishery Management
Councils we explained how we believe that NMFS’s authorization of any pelagic longline fishing in the
Pacific violates NMFS’s obligation under the ESA to avoid jeopardizing listed species such as the
critically endangered leatherback sea turtle and the loggerhead sea turtle.  16 U.S.C. § 1536(a)(2).  We
maintain that position.  Additionally, as described above, since longline fishing as currently practiced
also kills numerous seabirds, and is likely driving the black-footed albatross towards eventual
extinction, we believe that no pelagic longlining can be legally authorized until and unless NMFS
develops and implements measures that are proven to eliminate bycatch of these and other imperiled
species.  Such an approach is also consistent with the call put out by over 400 scientists and 100 NGOs
from 25 nations calling on the U.N. to institute an immediate moratorium on pelagic longline fishing in
the Pacific until measures can be put in place that eliminate such bycatch.  See www.seaturtles.org.

Squid Fishery

We believe that the DEIS suffers from some of the same flaws with regard to its treatment of the
squid fishery as it does with regards to the longline fishery.  First and foremost, NMFS is allowing
vessels to fish in the high seas pursuant to permits issued under the High Seas Fishing Compliance Act
of 1995 (“HSFCA”)(16 U.S.C.§ 5501 et seq.), prior to completing the required analysis under NEPA
and the ESA.  While we agree with NMFS that any future permits require such analysis, all current
permits also require such analysis and must be suspended until and unless NMFS complies with these
statutes.  As for the actual management measures proposed in the DEIS, we are fine with the Council’s
preferred alternative of including the squid fishery in the existing Pelagics FMP.  As squid are used as
bait by other fisheries under the FMP, as well as comprise an important prey source for target and
bycatch species of these fisheries, managing the squid fishery within the Pelagics FMP would allow for
a better ecosystem-based management regime for the FMP as a whole.  Additionally, until and unless
the squid fishery is brought under an FMP, we believe that NMFS should adopt Alternative SQB.2 and
cease issuing HSFCA permits for such fishery.

Thank you for the opportunity to comment. If you have any questions or wish to discuss this
matter, please contact me at 951-659-6053.  Thank you for your concern.

Sincerely,   
/s/
Brendan Cummings, 
Attorney, CBD








































































